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The New Zealand Treaty of Waitangi settlement process was formulated during a 

time of prolonged financial crisis at the end of the twentieth century. The first ToW Act 

1975 finally gave some legislative power to the Treaty of Waitangi and spurred the 

creation of the first Waitangi Tribunal. It was severely restricted by its inability to 

address historical grievances, only those occurring after 1975 but in the early 1980s it 

managed to show a bit of its teeth with regard to claims like Motonui in Taranaki. In 

1985 a newly elected Labour government pushed through an amendment to the 1975 Act 

which allowed for retrospective claims to the signing of the Treaty in 1840 and gradually 

the Tribunal’s manpower, scope and budget increased throughout the late 1980s. It 

nonetheless could still only make recommendations to the Crown for redress, not binding 

orders and private property was completely off limits. Legislative changes throughout the 

second half of the 1980s also saw references to the principles of the ToW appearing left, 

right and centre but perhaps most importantly in the amendments brought upon by Maori 

litigation. The amendments to the State Owned Enterprises Act and the Crown Forests 

Act resulted in some severe brakes being placed on the privatization process. In 1989 the 

Treaty of Waitangi Policy Unit (ToWPU) had been established within the Department of 

Justice to act as the policy advising unit on the Crown’s negotiation of treaty settlements. 

While the development of the process was visionary it had some substantial constraints 

imposed upon it by Treasury. One of the Crown’s first negotiations were with Ngai Tahu 

and began in September 1991. They broke down at the end of 1994 but with the help of 

Prime Minister Jim Bolger they were resuscitated in early 1996. By the end of the year 

the Crown and Ngai Tahu had signed an agreement-in-principle and at the end of 1997 a 

final agreement was signed which provided $170 million in compensation, split up into a 
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diverse range of assets. In Richard Hill’s recently published history of Crown-Maori 

Relations in New Zealand/Aotearoa in the second half of the 20th century, he noted that 

the development of the treaty settlement process in the early 1990s featured “much 

internal (and highly-contested) intra-state deliberation in which Treasury analyses 

featured large.”1 This paper will attempt to expand on the highly contested intra-state 

deliberation which ensued during negotiations with Ngai Tahu between Treasury and 

ToWPU officials during the first half of negotiations from 1991-1994. Treasury officials 

still played a significant part in forming settlement policy in the first half of the 1990s 

and beyond, perhaps in their more traditional role of financial manager rather than 

economic adviser, the guardians of the Treasure accumulated since 1840 so to speak. The 

difficulties inherent in developing treaty settlement proposals during a time of economic 

uncertainty were at the centre of the intra-state deliberation which took place. The intra-

state deliberation which focused on economic uncertainty for the government could seem 

ridiculous at times to claimants such as Ngai Tahu because it was the constant state of 

economic uncertainty under which they suffered which had sparked the need for 

settlement negotiations in the first place.  

The Waitangi Tribunal published a series of reports relating to Ngai Tahu’s 

grievances.2 The first report, which dealt only with the grievances related to the nine land 

purchases conducted between 1844-1864, was released in February 1991. While the 

Tribunal did not uphold all of Ngai Tahu’s claims, there was no denying the justice of the 

                                                 
1 Richard Official E, Maori and the State: Crown-Maori Relations in New Zealand/Aotearoa, 1950-2000. 
Wellington: Victoria University Press, 2009, 262. 
2 Ngai Tahu Report (Wellington: Waitangi Tribunal, 1991), 3 Vols; The Ngai Tahu Claim: Supplementary 
Report on Legal Personality (Wellington: Waitangi Tribunal, 1991); Ngai Tahu Sea Fisheries Report 
(Wellington: Waitangi Tribunal, 1992); Ngai Tahu Ancillary Claims Report (Wellington: Waitangi 
Tribunal, 1995); Tim Shoebridge, Waitangi Tribunal Bibliography, 1975-2005: Tribunal Reports, 
Research Reports, and Other Publications (Wellington: Waitangi Tribunal, 2006). 
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claim in the eyes of both the Tribunal and in the end, the Crown. There was clear proof 

that reserves had not been awarded and access to mahinga kai had been severely 

restricted to the detriment of the Ngai Tahu people—the Crown had repeatedly breached 

the Treaty of Waitangi. In May 1991 Cabinet directed the Minister of Treaty 

Negotiations, Doug Graham, to begin negotiations with Ngai Tahu and accept the general 

thrust of the Tribunal Report. The Tribunal recommended that the Crown transfer a 

minimum of $1 million dollars to Ngai Tahu to cover their negotiating costs but at that 

point Ngai Tahu were still pressing the Crown to reimburse them for the costs they had 

accrued in presenting their claim to the Tribunal. While Te Runanga o Ngai Tahu is now 

a financially secure entity when its predecessor, the Ngai Tahu Maori Trust Board 

(NTMTB), was about to present more of the Ngai Tahu claim to the Tribunal in late 1988 

it was on the verge of bankruptcy. Since 1985 the NTMTB had cut off all educational 

grants and funding to maraes so that all of their funds could be focused on the claim but 

there were still further costs to be borne. To meet the ongoing costs of the claim NTMTB 

had to sell one of its Christchurch properties, the Steven Street Building, tenanted by NZ 

Post.3 The Tribunal Report recommended that the Crown re-imburse the Trust Board the 

costs they incurred presenting their claim. 

ToWPU, Manatu Maori and the Crown Law Office agreed that Cabinet should 

“approve payment…to the Trust Board to reimburse them for costs incurred because the 

figures are reasonable in relation to the costs of conducting other hearings on 

negotiations; as a measure of good faith and; a demonstration of Government’s 

                                                 
3 “Memorandum of Chairman concerning interim recommendation sought by Ngai Tahu Trust Board for 
reimbursement of expenses incurred by Board,” 10 January 1989, C27/2/01 Vol 1. 
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commitment to deal with this claim.”4 Throughout April 1991 Treasury officials stressed 

that before anything was refunded more detailed receipts would be needed and an 

investigation would be necessary to ascertain what kind of funding Ngai Tahu had 

already received and off-set that against their final settlement.5 Subsequently a separate 

“Treasury recommendation” made it into the report that was presented to the Cabinet 

Strategy Committee. It instructed the Minister to “decline the payment on behalf of the 

Crown…to the Ngai Tahu Maori Trust Board and direct officials to resubmit this matter 

to this Committee by 15 May 1991 with full supporting information…This is not because 

we disagree with the Tribunal on this particular matter nor do we think the claimants do 

not have a case. Our concern is solely that their case has not been adequately made or 

justified for ministers in this Memorandum.”6 Cabinet ignored Treasury’s 

recommendations and approved that Ngai Tahu’s costs be repaid. Treasury’s opposition 

to the practice of refunding the costs of claimants in presenting their claim to the Tribunal 

foreshadowed the difficulties which Ngai Tahu negotiators and ToWPU and TPK 

officials involved in the negotiations would face in the next few years.  

In November 1991 a framework agreement had been signed and it was necessary 

to estimate how creating an economic base could be valued.7 ToWPU officials conceded 

that the estimation of the dimensions of the ‘redress envelope’ would be difficult. There 

was no clear-cut methodology for determining what would be appropriate. Each party 

approached the issue from opposing ends. Treasury concentrated on restoring the 
                                                 
4 Ibid., 4.  
5 Official A to Official B, “Proposed Plan of Action for Dealing with Waitangi Tribunal’s Ngai Tahu 
Report,” 17 April 1991, C/27/8/01 Vol. 4; Official C to Official B, “Ngai Tahu – Action Plan,” 24 April 
1991, C/27/8/01 Vol. 4; Official C to Official B, “Ngai Tahu – Proposed Plan of Action,” 26 April 1991, 
C/27/8/01 Vol. 4. 
6 Cabinet Committee on Treaty of Waitangi Issues, TOW (91) 9, 30 April 1991, C27/1/02 Vol 1, 2, 12-13. 
7 “Framework Agreement between Crown and Ngai Tahu negotiators,” 27 November 1991, C27/2/02 Vol 
1.  
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capacity of Ngai Tahu on a “needs” basis while Ngai Tahu focused on the restoration of 

lost rights, compensation specifically related to reserves that were not rewarded, the 

significant gap in the price paid for the land, redress for insufficient health and 

educational endowments, and restricted access to mahinga kai.8 One of the ToWPU 

officials attempted to bridge the gap between the Treasury and Ngai Tahu positions by 

emphasizing the need for restoration, pressing specifically in a Cabinet memorandum to 

draw the Cabinet’s attention to the instructions from Lord Normanby to Hobson in 1839. 

Normanby had explicitly instructed Hobson to not enter into any contracts with Maori 

that would be injurious to them. The ToWPU official sought to restore Ngai Tahu to the 

position it may have been in had Treaty breaches not occurred by “re-affirming it with an 

economic base and thus enhancing its rangatiratanga.”9  

A Treasury official had some substantial criticisms of the principles, specifically 

those which would try to restore Ngai Tahu to a position that it would have been in had 

the Crown not breached the Treaty. “[I]t would imply the Crown aims to provide redress 

to a value equivalent to the estimated total loss incurred by Ngai Tahu; the Crown has no 

accurate idea of the size of that loss or, indeed, whether it can be estimated on anything 

other than a highly subjective basis [historical research as objective undermined] but the 

order of magnitude is likely to be very large relative to the Crown’s ability to pay; the 

risk, therefore, is that the Crown would be committing itself to achieve an unobtainable 

objective.”10 In addition Treasury pointed to the dire state of the economy as a 

rationalization for not being able to provide ample redress. Despite Treasury’s 

                                                 
8 (Graph) “Sequencing Work Required to Settle Ngai Tahu Claim,” 4 November 1991, C27/2/02 Vol 1., 2-
3. 
9 Memorandum for Cabinet, “Proposed Objectives and Approaches to Redress for the Ngai Tahu 
Negotiations,” 13 September 1991, C27/2/02 Vol 1, 2-3. 
10 Official A, “Principles for Ngai Tahu Negotiations,” ? November 1991, C27/2/02 Vol 1, 1-2. 
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complaints, Ngai Tahu had accepted from the beginning that it did not expect full 

compensation but merely an agreement between themselves and the Crown on what the 

extent of their loss had been. Only when that had been laid bare would it be possible to 

begin justifying whatever gap existed between the value of Ngai Tahu’s total loss and the 

compensation that would be provided. By dismissing Ngai Tahu’s dollar estimation of its 

own loss as simply the basis for “highly subjective…historical research” Treasury 

attempted to cast doubt on the severity as well as the veracity of Ngai Tahu’s loss.  

At the same time that discussions took place within the Crown about the 

principles to guide the negotiations, Ngai Tahu tried to get assurances from the Treasury 

that the Crown would not sell its remaining forestry assets in its rohe without first 

consulting Ngai Tahu. The aggressive response of one Treasury official during a meeting 

with a member of the Ngai Tahu negotiating team just before Christmas 1991 gave Ngai 

Tahu reason to be concerned but assurances were given by Graham in the new year and 

the Treasury official later denied make the aggressive comments.11 The fear of a lack of 

consultation was certainly one based on Ngai Tahu’s own experiences with the Crown 

over the preceding 150 years. Further difficulties with Treasury were also evident from a 

letter that Tipene O’ Regan wrote to Graham and the Ministers of Finance and 

Conservation in April 1992. O’ Regan tried to explain that Ngai Tahu understood the 

political manoeuvring which had to be undertaken but that there were limits. At one 

meeting in April 1992, the Treasury representative indicated “that he did not know what 

                                                 
11 C/27/4/01, Vol. 1 and 2, one of the last real docs in Vol. 1 and then at the start of Vol. 2, for Treasury’s 
responses. 
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the objective was and that everything came down to a political decision. That is a very 

unusual position for a senior official to adopt at this stage of the negotiations.”12  

In February 1992 Ngai Tahu had sent two letters to the Crown putting their offers 

into writing. One large request by Ngai Tahu was countered by a much smaller offer by 

the Crown. Later in February Ngai Tahu halved the original amount requested but the 

Crown and Ngai Tahu were still quite far apart on the figure of compensation. In June 

1992 a Cabinet report on the Ngai Tahu negotiations attempted to fatten the Crown’s 

offer effectively doubling it in size. ToWPU and TPK both agreed with the brief paper 

written by an outside consultant, Brian Easton, which found that the new offer would 

definitely help Ngai Tahu solidify an economic base. It argued that any economic 

liabilities would be counteracted by the increase in investment that it would provide for 

the region and thus more jobs for the South Island not to mention the fact that this would 

be aiding some of the most economically marginalized people in the country. Treasury 

argued that despite the views of ToWPU, TPK and Easton that the new package would 

not represent “a durable or equitable” settlement. It began by noting that in the past 

settlement had not proved full and final but neglected to note that this may have been 

because of the lack of Crown willingness to provide any real compensation or engage in 

actual negotiations. It questioned how Ngai Tahu was going to distribute their 

compensation, what the socio-economic status of the community was relative to the rest 

of the Maori population, and questioned why the assets which Ngai Tahu were set to 

receive in the fisheries settlement were not included in the assessment? As always there 

was the reference to the dire state of the economy. Treasury’s views diverged so much 

from ToWPU and TPK’s that they were placed in a separate section of the Cabinet paper. 
                                                 
12 O’Regan-Doug Graham and Maurice McTigue., 10 April 1992, C27/2/02 Vol. 2, 2.  
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In the cover letter to Treaty Minister Doug Graham, ToWPU officials noted that Treasury 

emphasized that their separate views be particularly noted in the memorandum but they 

expressed some frustration at Treasury’s rationales stating that it was far from clear how 

the fisheries settlement would be distributed and that they were completely separate from 

these land-based claims. Many of the reasons which Treasury provided to explain why it 

believed the paper was incomplete was as a result of Treasury’s unfinished investigations 

such as the socio-economic status of Ngai Tahu claimants or even the number of iwi 

members. Tipene O’ Regan stressed in word as well as with statistical evidence that Ngai 

Tahu Maori were amongst the most economically marginalized people in the country.13 

ToWPU officials were obviously frustrated with Treasusy’s intransigence remarking, “it 

seems to us that on a preliminary view Treasury’s arguments re durability mean in the 

final analysis that in their eyes a settlement is impossible.”14 The Cabinet Select 

Committee took Treasury’s advice and deferred consideration of this larger offer.  

 Later in that same month in June 1992, Treasury also opposed an extension of the 

agreement which Ngai Tahu and Railcorp had reached on the conditional sales of surplus 

railways properties. Railcorp agreed that it would provide 15% of a defined number of 

sales to Ngai Tahu within its rohe. When Ngai Tahu sought to extend this from a defined 

number of Railcorp properties to all Railcorp properties which were considered surplus in 

Ngai Tahu’s rohe the Chief Executive of Railcorp agreed, as did ToWPU officials. A 

Treasury official opposed citing the fact that Ngai Tahu should already have enough 

                                                 
13 O’ Regan to Official D, “Composition of Ngai Tahu Whanui,” 23 December 1991, C27/3/01 Vol. 1. 
14 Report to Cabinet on N T negotiations 16 June 1992, Official E and Official F cover letter, C27/1/02 Vol. 
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funds from the original agreement with Railcorp and that this would provide another 

reason for Ngai Tahu to prolong the negotiations.15  

While ToWPU officials struggled with Treasury officials, Ngai Tahu also 

expressed its continuing dissatisfaction at the failure to arrive at a figure of loss and 

compensation upon which both the Crown and Ngai Tahu could agree. At the July 29, 

1992 meeting between the Crown and Ngai Tahu negotiators Ngai Tahu accused the 

Crown of breaching the framework agreement and adopting the colonial mentality of 19th 

century Crown officials by undervaluing the extent of Ngai Tahu’s loss and rationalizing 

the low prices paid for land after some correspondence with Treasury officials earlier in 

the month. The Crown defended the Treasury paper as merely a discussion document 

rather than a guiding principle for the Crown’s negotiating position but there was clearly 

tension at the meeting. In the end, “Ngai Tahu were invited [by Graham] to discuss the 

matter with Treasury.”16 

While Treasury maintained its opposition to achieving a settlement on ToWPU or 

Ngai Tahu’s terms it also continued to hinder efforts at maintaining the goodwill between 

the Crown and Ngai Tahu negotiators. As the negotiations effectively stalled throughout 

the second half of 1992 and all of 1993 ToWPU officials attempted to appease some of 

Ngai Tahu’s requests regarding properties that were requested to be placed in the land 

bank. In 1992 the Crown had purchased the lesses’ interests in the Elfin Bay and 

Greenstone Valley pastoral runs and the lesses’ interests and the remaining freehold land 

at Routeburn Station to be used in a future settlement with Ngai Tahu. These areas were 

private properties that were purchased by the Crown at the request of Ngai Tahu. Their 

                                                 
15 Official D, “Railcorp Agreement with Ngai Tahu Trust Board,”11 June 1992, C27/4/06 Vol. 1, 2-3. 
16 29 July 1992 Meeting Minutes, C-27-2-02 Vol. 2, 2.  
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inclusion in the Ngai Tahu land-bank created a considerable Pakeha conservationist 

uproar, which is the topic of another paper, but the purchases were important because the 

areas were of significant cultural value to Ngai Tahu and established some good will in 

the midst of constant disagreements. Ngai Tahu had agreed after Routeburn Station was 

purchased that they would not ask the Crown to purchase another private property to 

include in the land bank for the rest of the negotiations, but in 1993 Ngai Tahu asked the 

Crown to purchase another station, Glenmore Station. As O’Regan pointed out the 

agreement to not request the purchase of any more private properties had been made 

because the conclusion of the negotiations were expected to be imminent by both sides 

but since the extended delay the context had changed significantly. The perpetual leases 

which had been the subject of such extended enquiry had not produced anything and one 

of Ngai Tahu’s desired pastoral runs was now available on the market. Additionally 

Glenmore Station provided access to Lake Tekapo, a significant mahinga kai site which 

had been used nearly year round before explosive European settlement. This was another 

opportunity to address multiple objectives of the settlement, re-establishing access to 

mahinga kai, addressing grievances related to perpetual leases and continuing to foster 

goodwill in the midst of stalled negotiations. Treasury recommended that Cabinet should 

not approve the purchase.17 In any event the sale of the station completely fell through.18  

Much as ToWPU officials were frustrated with Treasury’s reservations with the 

mandate which ToWPU officials tried to provide Graham in 1992 for a larger offer, 

during the development of the Cabinet paper regarding the “on account” settlement in 

1994 Treasury officials once again provided some difficulties for ToWPU. Once again 

                                                 
17 Doug Graham, “Purchase of Glenmore Station for Part Settlement of the Ngai Tahu Claim,” 8 July 1993, 
C27/8/01 Vol. 6. 
18 Official E to Official G, “Re Glenmore Station,” 12 July 1992, C27/8/01 Vol. 6.  
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ToWPU and TPK officials stressed that all of Treasury’s problems with regards to the 

conditions of acceptance of the “on account” settlement were addressed throughout the 

paper. These related mainly to the condition that Ngai Tahu waive all other forms of 

redress and indeed this was mentioned elsewhere in the paper. In the end Treasury 

recommended that Graham not propose the “on account settlement” because it would not 

provide the finality or certainty which the Crown sought as one of its objectives. ToWPU 

and TPK officials stressed that in the midst of stalled negotiations Crown negotiators had 

a chance to show that the extended negotiations had not been conducted without some 

sort of tangible result. Cabinet approved the “on account” settlement and merely 

acknowledged Treasury’s reservations.19  

In the end Treasury and Ngai Tahu were at least in agreement on one thing, and 

that was the “on account” settlement offer. While Treasury declined to approve the “on 

account” offer because of the lack of “certainty” which it would provide the Crown, Ngai 

Tahu refused the offer because of the lack of “certainty” which it would provide Ngai 

Tahu. This related to the limited offer which had neglected issues related to Whenua Hou 

and the Crown Titi Islands and had not provided enough concessions on pounamu, 

Rarotoka Island and title to the Arahura Valley. These shortcomings were effectively 

related more to the Department of Conservation’s own reservations than Treasury’s but 

the failure to support the “on account” settlement though was more evidence of the highly 

contested intra-state deliberation which ensued between Treasury and ToWPU officials.  

In Malcolm McKinnon’s official history of the NZ Treasury, a former official 

remarked that Treasury “never really understood how to work with other agencies and 

                                                 
19 “Ngai Tahu negotiations work strategy and programme Cabinet Select Committee Memorandum, 
C27/1/02, Vol. 2, 11 October, 3.) 
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leverage change through other agencies. The way it has always done it is effectively bully 

it.”20 Treasury’s own inexperience with negotiating the politics of reparative justice was 

noted by another former Treasury official who had been recruited directly from TPK in 

the early to mid 1990s and later worked for the Office of Treaty Settlements. She noted 

that when she arrived at Treasury there was little knowledge of the settlement process and 

she spent her first day with other Treasury officials checking the definition of terms like 

“compensation,” “grievance” and “retribution.”21 In this context Treasury’s opposition 

was perhaps logical due to the degree of inexperience which Treasury officials had in 

terms of treaty settlement policy. Bookshelves full of Ayn Rand and Milton Friedman 

would offer little help to Treasury officials in finding the definition of these terms so 

officials like Thompson were crucial. Graeme Martin was another Treasury official who 

attempted to open the eyes of his colleagues to the need for reparations. As Malcolm 

McKinnon has shown there had been a thorough Americanisation of the Treasury from 

the late 70s and this approach was weak on specific issues and institutional frameworks, 

including one of the major issues confronting settler societies. Treasury’s opposition to 

compensation for Maori also stretched back into the early twentieth century so perhaps 

the roots of its influence run much deeper than the recent flowering of neo-liberal 

thought. Within the Office of Treaty Settlements Treasury’s influence has only increased 

over the years, through boom and bust. But imagine if the treaty settlement process had 

not been developed at a time of heightened economic insecurity? Would Treasury still 

wield the same influence it does over the process to this day?   

 

 
20 Malcolm McKinnon, Treasury: The New Zealand Treasury, 1840-2000 (Auckland: Auckland University 
Press, 2003), 426.  
21 McKinnon, 410.  


